® JUDr. Olga Uhrova

U Krajského soudu v Ceskych Budgjovi-
cich byl projednavan pfipad s touto skutko-
vou podstatou:

Dopravce pfepravoval pro objednatele zbo-
Zi ze Spanélska do Polska tranzitem pres CR.
Objednatel nebyl viastnikem prepravované-
ho zbozi (jednalo se o obchodnika se zbozim)
a dopravci dluzil za realizované pfedchozi
prepravy. Bylo dohodnuto, Ze pfi této pfepra-
vé objednatel uhradi celou pfepravu pfi vjezdu
vozidla dopravce na tzemi CR v hotovosti.
Objednatel svij zavazek nesplnil. Pfi viezdu
vozidla dopravce na Gzemi CR se objednatel
stal nedostupnym, nebral telefony, nereago-
val na e-maily, faxy. Za této situace
se dopravce rozhodl, Ze realizuje zastavni
pravo k zasilce. Realizaci zastavniho prava
oznamil dopravce objednateli faxem s tim,

ze pokud v pfimérené Ih(ité objednatel dosta-
te€né neprokaze svoji solventnost, proda zbo-
Zi (jednalo se o ovoce). Teprve na toto
oznameni objednatel reagoval, ovéem pies
ustni slib neprokazal svoji solventnost,
ani zadnym rucitelskym zavazkem nezajistil
Uhradu prepravy. Za této situace se prepravce
rozhodl zboZi prodat firmé& zabyvajici
se prodejem zemédélskych produktl za béz-
nou trzni cenu...

Podle ust. § 628 obchodni-
ho zakoniku se zfizuje ze za-
kona pro dopravce zastavni
pravo k zasilce k zajisténi na-
rokiu dopravce vyplyvajicich
ze smlouvy (rozumi se ze
smlouvy o prepravé véci) do-
kud mizZe se zasilkou nakla-
dat. Toto zastavni pravo
vznika ze zakona, k jeho vzni-
ku neni treba zZadné listiny,
Zadného ujednani.

Mezinarodni imluva CMR institut zastav-
ni pravo k zasilce nezna.

Dopravce byl ve sporu Uspésny az v ram-
ci odvolaciho fizeni. Tato problematika do-
posud — dle mné dostupnych informaci —
nebyla NejvysSim soudem feSena.

Zaveéry soudu:

B zastavni pravo k zasilce mize dopravce
uplatnit pouze k zajisténi svych naroku
k pfepravé praveé probihajici, tedy rozhod-
né nemuze uplatnit zastavni pravo k za-
silce v(¢i star§im pohledavkam, které ma
u stejného odesilatele.

B vlastnictvi zasilky neni pro uplatnéni za-
stavniho prava dopravce rozhodné

B neupravuje-liumluva CMR otazku zastav-
niho prava sama, pouzije se vnitrostatni
Uprava (v tomto ohledu zaujal soud stej-
né stanovisko jako soudy némecké).

Soud dospél k zavéru, ze chovani objed-
natele opravihovalo dopravce odstoupit
od smlouvy dle § 348 obchod. zak. a nebyla-
li poskytnuta dodate¢na jistota dle § 351 ob-
chod. zak. uplatnit zakonné zastavni pravo
k zasilce.

Zastavni pravo muze dopravce pouzit, i kdyz neni jeho narok dosud splatny, v pfi-
padé, Ze ma odliivodnéné pochybnosti, Ze jeho smluvni partner v budoucnu sviij zava-

uplatnit, ale jejich existence muze byt diikkazem opravnénosti pochybnosti dopravce,
a tedy divodem uplatnéni zakonného zastavniho prava bez ohledu na splatnost do-

pravného u pravé provadéné prepravy.



Lien on the Consignment

The Regional Court in Ceské Budsjovice tried a case of the fol-
lowing facts:

A carrier transported goods for a purchaser of the goods (client)
from Spain to Poland in transit through the Czech Republic. The cli-
ent was not the owner of the carried goods (it was a goods dealer)
and owed money to the carrier for preceding transport operations. It
was agreed the client would pay all the transport charges for the
current transport operation in cash upon entrance of the carrier's
vehicle to the Czech Republic. The purchaser failed to fulfil his obli-
gation. Upon entrance of the carrier's vehicle to CR the client was
unavailable, didn't answer the phone or react to e-mail or fax mess-
ages. In that situation the carrier decided to apply a lien to the con-
signment. The carrier notified the client of application of the lien by
fax stating that if the client failed to prove its solvency within a reaso-
nable period of time, the carrier would sell the goods (it was fruit).
The client reacted only to that notification, however, did not prove its
solvency despite an oral promise and did not secure payment of the
transport charges by any guarantor's obligation. Under those cir-
cumstances the carrier decided to sell the goods to an agricultural
products dealer for the current selling price...

According to the provisions of Section 628 of the
Commercial Code, the carrier has a lien on the con-
signment in order to secure claims arising to him from
the contract (i.e. the contract of carriage of goods) as
long as he has the right to dispose of it. The lien is
created by law, no document or arrangement is ne-
cessary.

The International Convention CMR does not know the legal insti-
tution of a lien on a consignment.

Vnitrofiremni vzdelavani

Kontakt. kyrova@reliant.eu, tel. +420 241 445 270

The carrier won the case only in the appellate procedure. The issue
— as far as | know — has not been dealt with by the Supreme Court.

Findings of the court:

B the carrier may apply a lien to the consignment only in order to
secure its claims arising to him from the current transport opera-
tion, which means he is definitely not entitled to apply a lien on
the consignment on grounds of preceding claims against the same
consignor;

B the ownership of the consignment is not determining for applica-
tion of the carrier's lien;

m if the CMR Convention does not regulate the issue of lien, the
national arrangement applies (in that respect the court took the
same stand as German courts).

The court came to the conclusion that the client's behaviour entit-
led the carrier to withdraw from the contract in accordance with Se-
ction 348 of the Commercial Code, and when an additional security
was not provided pursuant to Section 351 of the Commercial Code,
to apply a lien on the consignment.

The carrier may apply a lien even in case his claim
is not matured if he has justified doubts that his con-
tractual partner will not fulfil his obligation in the futu-
re. The carriers may not apply a statutory lien against
preceding claims, however, existence of such claims
may indicate the righteousness of the carrier's doubts,
and thus constitute grounds for application of a sta-
tutory lien with no regard to the maturity of the trans-
port charges for the current transport operation.
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